DOCKET FILE COPY ORIGINAL

ARNOLD & PORTER
1200 NEW HAMPSHIRE AVENUE, N. W.

PARK AVENUE TOWER ' WASHINGTON, D. C. 20036-6885 1700 LINCOLN STREET
65 EAST 55TH STREET (202)872-6700 DENVER, COLORADO 80203-4540
NEW YORK, NEW YORK 10022-3219 , (303) 863-1000

CABLE: “ARFOPO"
FAX:.(202) 872-6720
TELEX: 89-2733

- (212) 750-50850

WILLIAM E. COOK, JR.
DIRECT LINE! (202) 87 2-6996

RECEIVED

February 11, 1993

FEB 11 193]
: FEDERAL COMMUNGAT

, 10MS COMMISSION
BY _HAND OFFICE OF THE SECRETARY
Ms. Donna R. Searcy
Secretary )
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: t equlatio Docket No. 92-266

Dear Ms. Searcy:

Please find enclosed, on behalf of the City of
Cincinnati, an original and nine copies of reply
comments filed as part of the Comm1551on s proceeding in
MM Docket No. 92-266.

Any questions regarding the submission should be
referred to David Chapman, Telecommunications Division,
City of Cincinnati at (513) 352-1916.

Sincerely,
Wl © ot
William E. Cook, Jr.

Enclosures

No. of Copies rec'd 04

LstABCDE




Before the RECEI VE D
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In the Matter of

Implementation of Sections of

the Cable Television Consumer

Protection and Competition Act
of 1992

MM Docket No. 92-266

Rate Regulation

T0: The Commission

REDLY COMMENTE QP GITY OF CINCIMMATI, OHIO

The City of Cincinnati hereby subnits these reply comments in the
abov;-captioncd proceeding. The Federal Communications Commission
("FCC" or “Commission") seeks comments on proposed rules to implement
Sections 623, 612, and 622(c) of the Communications Act of 1934, as
amended by Sections 3, 9, and 14 of the Cable Television Consumer

Protection and Competition Act of 1992 ("1992 Cable Act%).

The City of Cincinnati strongly supperts comments filed by th»
National Association of Telecommunications Officers and Adviscrs, the
National Lcaguc of Gities, the United States Cnnferenma nf Mayors,
and the National Assocjation of Counties (collectively, the "Local
Governments*) in this proceeding. The City of Cincinnati agrees with

the Local Governments that the main goal of the Commission ia
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implamanting the ahava provigsions in the 1992 Cable Act is to ensure
that "“consumer interests are protected in the receipt of cable
service”. Section 2(b)(4), 1992 Cable Act. The Commission should
adopt regulations implementing Sections 623, 612, and 622(c) that
enable Local Governments to work cooperatively with the Commission to
ensure that cable subscribers receive the protections intended by the
1992 Cable Act. Such regulations should "seek to reduce the
administrative burdens on subscribers, cable operators, franchising

authorities, and the Commission.® Section 623(b) (2) (A).

Among other <omments and propesals by the Local Goavernment=, the

City of Cincinnati supports the following comments or proposals:

1, OCurrent oable ratco muot be roduoecd if ncocooary to cnourc

that they are "reasonable", as required by Section 623.

(&)

+ -Thc - Commiesion - chould - -pcrmit lsoal governments flexibility
in establishing procedures and regqulations for reviewing
local basic cable rates, s0 1long as such procedures and
regqulationg are not irracancilable with the certification

requircmenta in Cection G23(a) (2).
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Section 623(b) (1) authorizes the Commission to regulate
basjic cable rates in franchise areas that are not certified
to regulate rates. At a minimum, the Commission should
regulate rates in oituations where a franchising authority

requests the Commission to ragulate rates.

In order to reduce administratjve burdens on the Commission,
the Commission should permit franchising authorities to
initially review complaints that the rates for cable

programming services are unreasonable under Section 623(c).

Given <QCongress' presumptisan that most cable operators are
not subjact to effective competition, the burden should be
on oable operators to demonstrate thatr thay are subject to
effective competition. Franchising authorities should not
bear the burden of Jdemonstrating that cable operators are
not subject to effective competition as a ~condition of

certification to regqulate rates.

Section 623 preempts any state law that prohibits cable rate
regqulation, and franchising authorities may certify that
they have the “legal authority" to rcgulate ratee pursuant

to home rulo ocharters, their police powers, their risght &~

1
i
1%

i



U

‘30U

regulate rights-of-way, or any other state or local
provision which g¢grants a franchising authority the right to
regulate a cable systam. In addition, Section 623 (a) {2) (A)

provides franchising authorities an independent sourca of
power to regulate rates, regardless of any contrary state
law provision. A franchising authority's right to requlate
rates undcr Section 623 also ipcludas the right to order
rate reductions if necessary to ensure that a cable operator

receives only a “reasonable" rate for basic cable service.

The Commission should astablish a "benchmark®, rather than a
"cost-of-saervice"”, model for regqulating the rates for basic
cable service and cable programming services. Such a method
of crugulation is consistent with Congress' desire that the
Commission crcate a formula that is uncomplicated to

implement, administer and enforce.

The rate for any installation and equipment nsed to receive
basic cable service, regardless of whether such installation
or equipment is also used to receive any other programming
service, should be based on "actual cost" pursuant to
Section 623(b)(3) -- <thus aubject to requlatien by the

Commission pursuant to Section 6223(c).
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The City of Cincinnati agrees with the Commission's
conclusion that certification should be pursuant to a
standardized and simple certification form similar to that
located at Appendix D to the Notice of Proposed Rulemaking,
Put such f£arm shonld he mndifiad tn eliminate the burden aon
local governments to demonstrate that a cable operator is

not subject to effective competition.

The Commission's rules implementing the subscriber bill
itemization provision, Section 622(ec), should allow a cable
operator to iteﬁize only direct costs attributable to
frtanchise lees, PEG 1leguirements or other assessments, and
should require a cable operator that chooses to itemize
costs to disclose other costs to the public reflected in the
bill, such as a cable operator's profit, payments on a cable
operator's debt service, or any other items a franchising
authority bslleves uare 4dppropriute to ltemize in order to
accurately reflect the costs in a subscriber's bill. 1In
calculating franchise costs pursuant to Section €23(b) (4)
that a cable operator may itemize on his bill pursuant to
Section 622(¢c), the Commission should make clear that such
franchise costs are limited only to costs directly
attrlbutable to public, educational anad governmenta. access

requirements in a franchise.
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11. The Commission should parmit franchising authorities that
wish to do so to mediate leased access disputes, and to
enforce the Commission's leased access rules. 3uch local
enforcement would be in addition to the right of tranchising

agreements regarding the placement and use of leased access

channels.

The City of <Cincinnati urges the Commission to adopt the above

proposals and the other proposals raised in the Local Governments'

commcnta.

Respectfully submitted,

David A. Chapman

Acoiotant Cupcrintendent
City of Cincinnati

Safetv Department
Telecommunications Division
1430 Martin Drive
Cincinnati, Ohio 45202

February 11, 1993
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